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LiMiTATionS in The ReCepTion of TRipS

As one of the most typical manifestations of globalization of intellectual property law, the influence 
of TRIPs on the global IP legal regime can’t be ignored. However, during the process of reception of such 
unified law, there are also some difficulties and restrictions. This research combines the international 
conditions and analyzes the defects of TRIPS and limitations of reception of TRIPS in members.
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Ин тел лек туaлдық мен шік жә не ТРИПС бо йын шa шек теу

Зият кер лік мен шік құ қықтaры турaсындa көп кез де се тін жaһaндaну дың кө рі ніс те рі не, 
жaһaндық IP-құ қықтaрғa бaйлaныс ты, TRIPS-тің әсе рі бaр. Оны жоққa шығaрa aлмaймыз. Оның 
үс ті не, мұндaй бі рыңғaй зaң қaбылдaу ке зін де кез де се тін қиын дықтaр мен шек теу лер бaр. 
Бұл зерт теу де TRIPS aқaулaры aнaлиз ден өт кі зі ле ді, TRIPS құрaмынa қaбылдaу шек теу лі жә не 
хaлықaрaлық шaрттaрғa не гіз дел ген. 

Түйін сөз дер: TRIPS, TRIPS-ке қaбылдaу, шек теу, aқaулaр.
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Ин тел лек туaльнaя собст вен ность и огрa ни че ния ТРИПС

Стaтья пос вя щенa изу че нию воп ро сов охрaны ин тел лек туaль ной собст вен нос ти, про писaнных 
в Соглaше нии по тор го вым aспектaм прaв ин тел лек туaль ной собст вен нос ти. Изучaют ся огрa-
ни че ния и влия ние ТРИПС нa глобaль ный прaво вой ре жим, aспек ты ре гу ли ровa ния прaво вой 
охрaны ин тел лек туaль ной собст вен нос ти в рaмкaх ВТО. Соглaше ние ТРИПС яв ляет ся неотъем-
ле мой чaстью Мaрaккешс ко го соглaше ния об уч реж де нии Все мир ной тор го вой оргa низa ции.  
Ав тор изучaет проб ле мы, огрa ни че ния и не достaтки соглaше ния ТРИПС. 

Клю че вые словa: ТРИПС, ин тел лектуaльное прaво, огрa ни че ния, де фек ты.

Introduction

Like any national legal regime in the world, 
the international intellectual property legal regime 
needs to continually improve. As the member coun-
tries have to comply with TRIPS, they need to trans-
pose TRIPS into domestic laws; such a process is 
the reception of TRIPS into domestic legal intellec-
tual property regime. Whether it is on patent, trade-
mark or copyright during the reception process, 

there must be some adjustments to meet the local le-
gal traditions and national economic developments. 
Domestic legal regimes also need to respond to the 
intellectual property issues which are not covered by 
TRIPS but prevalent in the world according to the 
spirits of TRIPS. If a response is inconsistent with 
most developed countries in the world, they will 
raise complaints of damaging intellectual property 
rights on the basis of TRIPS. Whether TRIPS can be 
localized into domestic legal regimes determines the 
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implement of international rules and treaty compli-
ance. However, this process will be challenged not 
only by the defects in its own system, but also by 
domestic national circumstances.

1 Restrictions from Local Conditions of 
Members

1.1 Uneven Levels of Citizens’ Legal 
Awareness

The application of any international treaty or do-
mestic legislation needs citizens’ support, and their 
support depends largely on their awareness of the 
issues. The citizen’s awareness of intellectual prop-
erty plays an important role in the reception of inter-
national legal rules. 

 Because different countries have different lev-
els of economic development and different cultures, 
there are huge differences in citizens’ legal aware-
ness of protection of intellectual property right. In 
the western developed countries, the intellectual 
property legal regime was established early and 
developed fast, and their legislations tended to be 
complete. In these countries, the principles of anti-
counterfeiting, protection of trademark rights and 
anti-piracy are long rooted in the law system. As a re-
sult, their citizens are keenly aware of the protection 
of intellectual property right. In contrast, citizens in 
developing countries have weaker legal awareness 
of protection of intellectual property right, because 
1) these countries fell behind on the establishment 
of intellectual property legal regime, and 2) in these 
countries, there have been fewer cases concerning 
infringement of intellectual property rights than in 
western countries. 

Many people in developing countries such as 
China even don’t know what an infringement of 
intellectual property law is, and therefore they 
don’t know how to protect their own intellectual 
property rights. The most typical example is that 
in China, there are many people buying copied 
books as they are cheaper than the genuine ones. 
In research areas, many researchers don’t know 
how to use patent law, trademark law or copyright 
law to protect their achievements. “In Chinese 
tradition, private interest is believed to be inex-
tricably embedded in public good. Legal research 
as well as sociology and cultural psychology re-
search has revealed China’s distinctive way of 
perceiving individual rights through their collec-
tive embedment” [1].

As William Alford stated in his To Steal a 
Book is an Elegant Offense, [2] in Chinese cul-
ture, there was no concept of intellectual property 
[3], and “early attempts at intellectual property 
law ‘reform’ in China at the turn of the century 

failed due to the inherent ineffectiveness of coer-
cion to affect true change” [4], there were many 
differences in culture from western countries 
which can’t be reconciled, the diversity of le-
gal regimes can’t be harmonized simply through 
international treaty [5]. Furthermore, “despite 
conspicuous bilateral agreements reached be-
tween the U.S. and China, problems are bound 
to continue due to fundamental misconceptions 
about the nature of legal development” [6]. “Al-
ford also suggests that the ‘Confucian disdain 
for commerce’ led to attributing less importance 
to intellectual and imaginative endeavors” [7].

1.2. Uneven Levels of Protection of IPR in 
Members

All the countries with advanced economy, ad-
vanced technology, and strong global competition 
power have stronger and more complete intellectual 
property legal regime. The dynamism of protection 
of intellectual property system can reflect the level 
of development of technology and economy. Thus, 
many countries actively develop their own intel-
lectual property strategy in order to strengthen their 
competitiveness. However, different countries have 
different levels of understanding about intellectual 
property, its basic theory, and its development trends. 
Therefore, there are deviations from the guiding phi-
losophy; there are also limitations from the national 
conditions [8]. The United States have a profound 
understanding of the protection and development of 
intellectual property right, and have developed effec-
tives strategies for intellectual property protection, 
and increased efforts to support the development of 
science and technology, and implement appropriate 
legislations to regulate and protect [9].

According to the International Intellectual 
Property Alliance report in 1999, “In 1997, the in-
come of all copyright industries estimate holds $ 
529.3 billion, accounting for approximately 6.53% 
of the US gross domestic product” [10] In the past 
20 years, intellectual property has been the prima-
ry engine of economic development of the US and 
some other countries. The reason why the United 
States has the leading position now in the global 
economy and science and technology is that it has 
a strong ability to innovate and protect intellectual 
property [11]. 

Compared to developed countries, developing 
countries have not enhanced the protection and 
development of intellectual property rights up to 
the level of national strategy. “The under-devel-
opment of the commerce and capitalism in turn 
undermines or attributes less importance to the 
private ownership of intellectual endeavor, which 
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leads to the underdevelopment of the intellectual 
property legal regime” [12] Additionally, relevant 
legal systems and matching market mechanisms 
are not complete. Thus, though the developing 
countries now have continually improved their 
protection of intellectual property, there are still 
behind the developed countries [13]. 

1.3. Different Degrees of Protectionism in 
Members

Intellectual property right is territorial, which is 
effective according to the legislations of a certain 
country. Unless there is a treaty or regulatory reci-
procity, there is no obligation to protect the intellec-
tual property rights arising under foreign state laws 
[14]. However, intellectual property rights as a kind 
of intelligence wealth can flow and spread through-
out the world. Thus, with the conflict between the 
flowing of intellectual works and the territory of 
intellectual property, national protectionism arises. 
Protectionism is a unilateral force aiming at protect-
ing domestic and international marketing share of 
domestic intellectual property right holders. 

From the perspective of international relations 
and international law, the general performance of 
national protectionism is a long-arm jurisdiction, 
which means that a state is entitled to exercise juris-
diction on the foreign defendants and performances 
concerning national security and vital interests in 
foreign countries in order to protect the legitimate 
interests of the country [15]. The reason for national 
protectionism is that the traditional principles of ter-
ritorial jurisdiction and personal jurisdiction can’t 
satisfy the needs of safeguarding national interests. 
Such jurisdiction concerns whether the effect of the 
performance will have an impact on states, and such 
impact is the key element for states to apply the 
long-arm jurisdiction. 

When protectionism meets intellectual prop-
erty rights, things will become more complex. The 
typical example is the “Special 301 Report”, which 
is to protect US intellectual property holders from 
foreign infringements [16]. In the 2015 Special 301 
Report, China, Indonesia, and Thailand were listed 
in the priority watch list; especially China had long 
been regarded as a “priority foreign country” [17].  
And in the 2016 Special 301 Report, China is still 
listed in the “priority watch list” [18]. The US uses 
the Special 301 Report as a tool for national pro-
tectionism to ensure its own interests in the global 
market.

I believe that the “Special 301 Report” is one 
example of various manifestations of national pro-
tectionism. Though the US insists that such legisla-
tions, policies and measures will do harm to their 

intellectual property rights and their access to the 
market, and that such long-arm protectionism has 
barred the freedom of trade and equal competition in 
the global market, it still suggests that under global-
ization, the hegemony of the US begins to expand 
even on the implementation of TRIPS while some 
scholars believe that the TRIPS agreement repre-
sents the hegemony power of western developed 
countries. Actually, the long-arm protectionism is a 
tool for nations to replace international law by na-
tional law on regulating intellectual property issues, 
which safeguards the rights of domestic intellectual 
property holders while sacrificing the development 
of economy in developing countries and substan-
tive justice and even breaking the normal commu-
nications among different countries. However, even 
though protectionism is a double-edged sword, none 
of the countries will give it up in the international 
trading, which is one of the problems for the WTO 
and the TRIPS agreement to settle. 

2 Defects of the TRIPS System
2.1. Hegemony Hidden behind TRIPS 
In the context of economic globalization, some 

scholars [19] believe that the global market is a kind 
of expansion of the Westernized market; in other 
words, the global market is led by the western de-
veloped countries [20].

Susan Strange states in The retreat of the state: 
The diffusion of power in the world Economy: “The 
impersonal forces of world market, integrated over 
the postwar period more by private enterprise in fi-
nance, industry and trade than by the cooperative 
decisions of governments are now more powerful 
than the states to whom ultimate political authority 
over society and economy is supposed to belong” 
[21] According to Susan Strange, the integration 
of global market promoted by the WTO is mostly 
based on the interests of multinational enterprises 
rather than equal negotiations between developing 
and developed countries, while these multinational 
enterprises with the most well-known trademark 
in the world such as Coca-Cola, IBM, Microsoft, 
BMW, Dior mostly represent the economic power 
of western developed countries, which suggests that 
WTO and TRIPS represent largely the interests of 
western developed countries. Member countries 
will adjust their domestic national laws according 
to WTO or TRIPS into a form of “neoliberal market 
principles” [22].

Stephen Gill suggests that “one way to interpret 
the latest phase in the worldwide bourgeois revolu-
tion is in terms of a new level of globalization of 
capitalist production and competition, with the need 
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for institutional and political innovation as a coun-
terpart–ideology is not enough to secure the prop-
erty rights and political prerogatives of capital on a 
world stage” [23].

Robert Cox has developed his own theory based 
on the previous two theories. He declares that Criti
cal political economy “as a result of the hegemonic 
encroachment of markets and their agents into na-
tional economies, and the government policies that 
serve to shape them, have become de facto for the 
vagaries of the globalized market system” [24]. Ac-
cording to Cox, with the globalization of economic 
hegemony, international organizations such as WTO 
have transformed western hegemony into the rules 
of international trade, which they have imposed on 
the members’ national laws. No matter how the in-
ternational rules of WTO transposed into the domes-
tic legal regimes or the international rules of TRIPS 
transposed into the domestic intellectual property 
legal regimes, their purpose is to ensure the harmo-
nization of national laws between member states of 
WTO and TRIPS [25].

In the current world, 90% of the world intellec-
tual property belongs to developed countries, and the 
high-tech which can be converted into productivity 
is also in the hands of developed countries. In con-
trast, developing countries lack such hi-tech, espe-
cially core technology [26]. With the fear of strong 
trade sanctions of dispute settlement of WTO by de-
veloped countries like the US, developing countries 
have to amend their domestic intellectual property 
legal regime to comply with the standards of TRIPS, 
while these standards are mostly determined by de-
veloped western countries according to their nation-
al interests, which leads to the situation where the 
US and other countries with economic power try to 
harmonize global intellectual property legal regime 
through TRIPS to maintain their dominant position 
in the global market.“The failure of accommodat-
ing developmental policy objective creates the birth 
defect of the TRIPS agreement” [27] “With no input 
into international intellectual property standard set-
ting, developing countries simply become the fol-
lowers of developed countries. The consent form the 
developing countries that constitutes the legitimacy 
of the TRIPS regime becomes merely something 
pre-given, and the TRIPS regime bears its own legit-
imacy, which is the fundamental cause of the birth 
defect of the TRIPS Agreement” [28].

2.2. Conflicts between Public Interest and 
Private Interest of Right Holders

Intellectual property rights have the nature of 
monopoly, and they need to be coordinated through 
necessary means by society. With TRIPS, the in-

ternational standards for protection of intellectual 
property rights are also being enhanced, which can 
be seen in the wide range of protectable objects un-
der the international protection of intellectual prop-
erty system [29]. Ultimately, developing countries 
benefit little from the expansion and strengthening 
of international intellectual property protection stan-
dards, and the real beneficiaries are still the devel-
oped countries represented by multinational enter-
prises.

Meanwhile, developed countries also stress that 
there shall be no restrictions on intellectual property 
right holders when they exercise rights. With the help 
of TRIPS, intellectual property rights holders have 
more and more monopoly power which even ignores 
the public interests. Such circumstances lead to the 
situation where the private rights of intellectual prop-
erty holders have the priority over public health and 
sustainable development, as what Utilitarianism [30] 

pursues [31].  Thus, in the process of globalization of 
intellectual property legal regimes, various conflicts 
are highlighted [32]. In such a context, the original 
proposal to coordinate and cooperate on protection of 
intellectual property rights at the international level 
has been changed as a way to threaten human rights 
and to make profits for multinational companies, 
which also challenges the reception of international 
rules of TRIPS into domestic intellectual property le-
gal regime. “The Fragmentation of international prac-
tice in relation to relevant issues under TRIPS clearly 
illustrates the paradoxical dynamic between private 
and public in intellectual property philosophy. [33]” 

“Intellectual property rights protection is a function 
of authorship constituting ‘the privileged moment 
of individualization of knowledge creation’, which 
constructs scarcity of knowledge at the cost of public 
interests” [34].

2.3. Sidedness of System
As previously mentioned, not only there are no 

clear relevant solutions provided in TRIPs concern-
ing conflicts between intellectual property rights 
and human rights and sustainable development of 
environment, but also TRIPs can’t provide general 
provisions towards sensitive issues in intellectual 
property, such as exhaustion of right [35].

On the conflicts between private interests and 
public interests, the free trade and protection of pri-
vate rights brings about the issues of exhaustion of 
right and parallel imports. “The exhaustion of rights 
ensures the true separation of the right owner’s 
control over the products, the exhaustion of rights 
avoids the fundamental paradox of intellectual prop-
erty’s incomplete alienation. However, international 
practice of exhaustion of right doctrine is quite di-
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verse and parallel importation is always a controver-
sial issue in international trade” [36].

Article 6 of TRIPS provides that “for the pur-
poses of dispute settlement under this Agreement, 
subject to the provisions of Articles 3 and 4 noth-
ing in this Agreement shall be used to address 
the issue of the exhaustion of intellectual prop-
erty rights” [37], which suggests that even TRIPs 
doesn’t have a general method dealing with such 
a complex issue concerning the interests of many 
parties. Exhaustion of rights concerns not only 
the protection of interests of patent, trademark, or 
copyright holders, but also the freedom of goods, 
and the implementation of protection of human 
rights in international intellectual property legal 
regime. 

Exhaustion of rights brings about the legal is-
sue of parallel imports, which is one of the most 
controversial issues in TRIPs. According to Fred-
erick M. Abbott, this provision has three meanings: 
“the subjects of IPR and parallel imports was not 
inadvertently overlooked; TRIPs negotiators failed 
to reach a consensus on such issues; having failed 
to reach consensus on results, each WTO Member 
reserves the right to regulate parallel imports in the 

manner it considers appropriate” [38]. However, 
this doesn’t mean that TRIPs is without effects on 
parallel imports in specific fields of intellectual 
property rights [39].

According to Cottier, Article 16 of TRIPS [40] men-
tions the “presumption of such likelihood of confusion 
in the case of identical marks used on identical goods 
or services” [41] If there is a likelihood of confusion 
caused by the inappropriate use of trademarks, there will 
be an infringement. However, from the literal meaning 
of this provision, it emphasizes more on the protection 
of trademark rights from counterfeit products instead of 
genuine ones. I believe that simply applying such stan-
dards on parallel imports will ignore the complexity 
of those issues involving the interests of many parties. 
With the expansion of international trading and with the 
low price of labor in developing countries, parallel im-
ports influence the economic development and interests 
of consumers in the developing countries. Thus, under 
the condition that the TRIPS agreement offers the free-
dom for member states to choose the way of exhaustion 
of rights, how to protect intellectual property rights in 
parallel imports while complying with the standards of 
TRIPS has become one important part of reception of 
TRIPs in member countries.
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